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1. Introduction

Thank you for the opportunity to provide comment on the six Planning Bills currently
before Queensland Parliament’s Infrastructure, Planning and Natural Resources
Committee.

The Property Council is pleased to note the planning reform agenda in Queensland has
received bipartisan support, which will ultimately deliver improved outcomes for all
stakeholders.

As the committee members would be aware, the Property Council lodged a submission
on the Private Member’s Bills on 13 July, 2015. For this reason, the following submission
relates only to the Government’s Bills, with a primary focus on the Planning Bill 2015.

While the Property Council supports the streamlining, clarity and significant reduction in
the overall length and complexity delivered through the legislation, this is only part of the
reform process. Significant cultural change- both Government and private sector- will be
required in order to deliver the full potential of a reformed planning framework.

For this reason, the Property Council would like to see the legislation accompanied by a
five year implementation plan for local governments, which would provide them with the
finances and resources necessary to ensure a smooth and positive transition to the new
framework.

In addition, the introduction of a monitoring and reporting process for local government
planning schemes, assessment activities and adoption of legislative requirements-
including the infrastructure charges framework- would allow for greater public scrutiny of
local government activities, as well as providing a framework for the development of an
incentives program to reward innovative and positive local government initiatives.

With the continuation of the reform agenda, the Property Council would also like to see
the Government continue the development assessment trigger reduction program that
has delivered significant time and cost savings to stakeholders over the past three years.

While this program has delivered great benefits to both the Government and private
sector, there are still many more development assessment triggers that could be
removed or reduced through revised risk thresholds or the development of standard
conditions.

The Property Council notes that much of the revised planning framework is located in the
regulations and guidelines that sit outside the legislation. This submission focuses solely
on the legislation, with comments on these additional materials to be provided to the
Department at a later date.
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2. Property industry’s contribution to the Queensland economy

QUEENSLAND'S BIGGEST INDUSTRY
ACCOUNTING FOR 11.4% OF THE
AREA’S ECONOMIC ACTIVTY

PROPERTY
($33.8b)

($28.8b)
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CREATING JOBS - PROPERTY IS QLD's

SECOND LARGEST EMPLOYER
240,000 JOBS

PROPERTY INDUSTRY
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147,000 JOBS 70,00 JOBS :
MANUFACTURING MINING The property industry employs
L m T more people than mining and
ARORAAIRARARIIARRORAARRING IrapeRaeten manufacturing combined

BUILDING PROSPERITY BY PAYING
$22.3 MILLION IN WAGES & SALARIES

®
1IN 6 PEOPLE

IN QUEENSLAND DRAW THEIR WAGE DIRECTLY
AND INDIRECTLY FROM PROPERTY

#

$9.9 BILLION IN TAXES

PROPERTY IS THE LARGEST SINGLE INDUSTRY CONTRIBUTOR
PAYING 49.8% OF QUEENSLAND TAXES, LOCAL GOVERNMENT
RATES, FEES AND CHARGES
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3. Planning Bill- Preliminary

Clause 3- Purpose of Act
The purpose should be a succinct statement of what the legislation seeks to achieve.

The current drafting overcomplicates the purpose, which may result in it either not being
implemented, or being misconstrued and misapplied.

Clause 4- System for achieving ecological sustainability

The addition of the word ‘integrated’ in 4(b) is welcomed by the Property Council, as it
reinforces the need for the Government to consider competing State interests leading to
an integrated, holistic approach to regional planning.

The Property Council is pleased to note the reference to SARA in clause 4(f). Since their
introduction, the State Assessment and Referral Agency (SARA) and the single State
Planning Policy (SPP) have significantly improved timeframes and consistency in
planning and development assessment in Queensland.

Clause 5- Advancing purpose of Act

As noted in previous Property Council submissions to the Department, the reintroduction
of the precautionary principle is not supported as it works against the social,
environmental and economic balance that clause 3(2) aims to facilitate, by assuming that
all development has a negative impact on the environment, unless proven otherwise.

The Property Council is however, pleased to note that while the purpose of the legislation
is to facilitate ecologically sustainable development, the Bill also acknowledges the
importance of balancing environmental protection with economic growth and the social
benefits of development.

Of particular note is the introduction of clauses 5(f) and 5(g), which reinforce the
importance of investment and housing choice and affordability in achieving the aim of the
legislation.
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4. Planning Bill- Planning

Clause 8- What are planning instruments

The Property Council supports the reduced number of State planning instruments, which
will assist in streamlining the planning framework, whilst also providing greater certainty
for stakeholders.

Clause 9- When planning instruments and designations have effect

The Property Council has previously provided comment on the retrospective
commencement of TLPIs.

These earlier concerns remain, as under clause 9(4) of the Bill, a TLPI may take effect
on the day a local government resolves to give the TLPI to the Minister for approval.

Unless all stakeholders monitor every local government meeting for relevant resolutions,
there is a risk that a person may undertake an activity that was legal at the time the
activity was undertaken, but subsequently becomes unlawful because the Minister has
approved the retrospective operation of a TLPI. In undertaking the activity, the person
would have unknowingly committed a development offence (for which the maximum
penalties will be substantially increased by the Bill).

Clause 12- Making temporary State planning policies

As a result of the streamlined provisions for the making of State planning policies, the
Property Council does not support the proposed extension of the effect of temporary
State planning policies from 1 year to 2 years.

Clause 16- Contents of local planning instruments

It is noted that clause 16(1)(c) requires planning schemes to ‘coordinate and integrate’
the matters dealt with by the scheme, including any State and regional aspects of those
matters. This clause should be expanded to require local governments to also 'reconcile’
matters dealt with by their planning schemes.

The Property Council supports the retention of required contents (regulated
requirements) (clause 16(2)) for planning schemes, and is pleased to note that they will
be less prescriptive than the existing Queensland Planning Provisions, which at times
constrain local governments from taking an innovative approach to plan-making.

Clause 18- Making or amending planning schemes

The Property Council welcomes the increased timeframes for the public notification of
planning schemes, as this positive move will ensure there is more public consultation up
front in the planning process.

The introduction of a communications strategy (clause 18(5)(d)) to accompany the public
notification of planning schemes will also assist in educating stakeholders regarding the
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planning process and ensure issues of concern to the community are able to be
addressed early in the process.

To ensure these communications strategies have their desired effect, the Property
Council would like to see State Government oversight of their development and
implementation. As part of this, the Property Council would like to see the introduction of
a legislative requirement for local governments to immediately inform landowners when
their property rights have been, or are proposed to be, affected by an adverse planning
change.

Clause 23- Making or amending TLPIs

As noted above with respect to temporary State planning policies (clause 12), the
streamlined process for making and amending planning instruments should mean that
the existing 1 year timeframe is adequate for local governments to transition their TLPIs
into their planning schemes. For this reason, the Property Council does not support the
proposed extension to 2 years.

Clause 25- Reviewing planning schemes

The Property Council supports the return of a timeframe within which a local government
planning scheme must be reviewed. The review provisions are, however, meaningless
unless there are consequences for non-compliance, and we ask the State Government to
implement a program of monitoring, assistance and, if necessary, to take action, to
ensure that the review timeframes are met.

Clause 26- Power of Minister to direct action to be taken

The Property Council supports the retention of provisions that allow the Minister to direct
local governments to take action to comply with their obligations under the legislation.
While most local governments will comply with their obligations, the retention of this
power will enable the Minister to take action in those limited situations when it is required.

Clause 29- Request to apply superseded planning scheme

The Property Council is pleased to note the retention of the superseded planning scheme
provisions, which will continue to provide a limited opportunity for landowners to
implement their pre-existing rights after an adverse planning change takes effect.

Under clause 29(10)(b), if a local government decides to agree, or is taken to have
agreed, to a request to apply a superseded planning scheme, it is still unclear whether or
not this right is personal to the person who made the request, or whether the right runs
with the land. This matter requires clarification.

Clause 30-Compensation

The Property Council does not support the drafting of clause 30, and in particular 30(5),
as there is not enough detail regarding what is required in the Minister’s rules to ensure a
consistent and objective determination of the materiality of the risk and severity of the
harm.
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This clause should be expanded to ensure the Minister's rules include a requirement for
local governments to commission and consider a risk assessment report that:

(i Is prepared in good faith by an appropriately qualified, independent person,
having regard to the best available information; and

(ii) Assesses feasible alternatives for reducing the risk, including the imposition of
conditions on development approvals; and

(iii) Is publicly notified with the planning scheme change.

These risk assessment reports should also be made available for inspection and
purchase.

Clause 32- Deciding a compensation claim

The timeframes for the two different processes identified in clause 32 are potentially
lengthy and provide little certainty to those seeking a compensation claim.

The first option, to give a notice of intention to resume the affected owner’s interest in the
premises, could see a local government issue a notice, and then decide not to pursue the
resumption, or allow the notice to lapse. This could take up to one year. After this time,
the local government may decide to approve all or part of a claim (within 20 days after
the lapsing or withdrawal), and then pay compensation within 30 days after the appeal
(or appeal period) ends. This is potentially a very long process that provides little
certainty to affected owners.

The second option, whereby a local government may ‘decide’ to amend the planning
scheme, similarly provides little certainty to affected owners. As the requirement is for the
local government to decide to amend the planning scheme, there is no imperative for this
amendment to be undertaken within a reasonable timeframe.

Clause 41- Repealing designation- owner's request

This clause provides inadequate protection for a landowner for whom a designation is
causing hardship.

The section is inadequate due to the exemptions contained in clause 41(2) and the
uncertainty of the outcome referred to in clause 41(4)(c) which states that the designator
may decide to take "other action that the designator considers appropriate in the
circumstances". In addition, there are no appeal rights for affected owners.

The Planning Bills 8
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5. Planning Bill- Development Assessment

Clause 44- Categories of development

The simplification of the categories of development (to prohibited, accepted and
assessable), will provide stakeholders with a clearer understanding of the categories of
development in Queensland than under the current provisions in the SPA.

Clause 46- Exemption certificates

The Property Council supports the introduction of exemption certificates as a welcome
addition to the assessment framework and as a means of fast tracking development,
particularly where it has been categorised incorrectly.

While Schedule 33 of the draft Regulations provides that copies of all exemption
certificates are provided as part of a standard planning and development certificate, as
exemption certificates expire after 2 years, it is important that this requirement is
expanded to include all exemption certificates, whether or not they are in effect at the
time of the search. Without this information being available it will be difficult for a third
party (e.g. during a due diligence process) to verify the lawfulness of use or works
undertaken under an exemption certificate that is no longer current.

Clause 48- Who is the assessment manager

The Property Council welcomes the introduction of the option for applications to be
assessed by third party assessment managers (chosen assessment managers), where
permitted by local governments or the chief executive.

The provisions, as currently drafted, need some further attention to provide for:
- how conflicts of interest will be dealt with;

- the handover of all documents to the prescribed assessment manager- not just a copy
of the application and decision notice;

- what happens in extenuating circumstances if the chosen assessment manager is no
longer able to undertake the assessment e.g. through death, iliness or for other reasons.

Clause 49- What is a development approval

The Property Council provides in-principle support for clause 49(4), which provides for a
preliminary approval to override later development permits for the development, to the
extent of any inconsistency, unless by written agreement. The Property Council, however,
holds some concerns about the practical application of this provision.

First, the provision should only apply to preliminary approvals and later development
permits that are issued as a result of an application made after the new legislation
commences. To apply this provision to applications made and approvals granted under
prior legislation would have serious unintended consequences.
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Second, there needs to be a readily accessible record of the matters identified in clauses
49(4)(a) and (b) so that third parties are able to determine whether the presumption in
clause 49(4) applies or has been superseded by a written agreement. One way of doing
this may be for this information to be recorded on the decision notice.

Clause 51- Making development applications

The Property Council supports clause 51(4)(c), which allows assessment managers the
discretion to determine when an application is considered to be properly made.

We do not, however, support the requirement for owner’s consent to be provided prior to
an application being accepted as being properly made. It should be possible for an
applicant to provide the owner's consent at any time before an application is decided.
After all, it is the applicant who takes the risk if it is unable to obtain the owner's consent.

Clause 53- Publicly notifying certain development applications

The Property Council supports the ability of an assessment manager to excuse minor
non-compliances with the public notification requirements as a pragmatic approach to a
low risk situation (clause 53(3)).

Clause 53(4) sets out two timeframes for the public notification of development
applications. It is unclear why two separate timeframes are required, and it is the
Property Council’s position that nominating a single timeframe for the notification of
development applications would assist in further simplifying the legislation.

Clause 56- Referral agency's response

The Property Council does not support the ability for referral agencies to mandate a
currency period for a development approval. This should be a matter solely for an
assessment manager based on a range of factors, including advice provided by referral
agencies. The ability for referral agencies to mandate a currency period is at odds with
clause 87, which allow assessment managers to extend currency periods without
reference to referral agencies.

Clause 57- Response before application

The Property Council welcomes the opportunity for applicants to receive pre-lodgement
referral agency responses. This will facilitate a faster process for applicants, as well as
providing them with the certainty that if their proposal does not change, the early referral
response will continue to apply.

Clause 58- Effect of no response
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Clause 58 is also supported by the Property Council as it provides certainty to an
applicant and allows the applicant to proceed without the risk of having to deal with an
additional or late referral agency response that was not provided in the first instance.

Clause 60- Deciding development applications

The Property Council supports the presumption in favour of approval, which is returned
through clause 60(2) of the Bill. This presumption is essential for the efficient operation of
the planning system, and to ensure that the new framework is able to achieve its desired
outcomes.

There is, however, a concern that some local governments, faced with a presumption in
favour of approval and the continuation of deemed approvals, will raise the level of
assessment of development within their planning schemes.

There is an important role for the State Government to play in providing leadership to
local governments, and ensuring that the funding secured for planning reform is directed
towards the transition process. In particular, it will be important to ensure that
development assessment benchmarks are drafted in a functional, useable manner,
allowing the overall framework to deliver on its desired outcomes.

The Property Council urges the State Government to continue its leadership role in
providing opportunities for local governments to undertake cultural change, but also to
step up and intervene in situations where change is not taking place. The introduction of
a monitoring and reporting system for local government development assessment
activities would provide for greater public scrutiny as well as establishing a foundation for
the State Government to introduce an incentive-based system for local government
performance.

In addition, as the new decision rules relating to impact assessment call up the entire
planning scheme, it will be imperative that the strategic framework of local government
planning schemes is also transitioned to take advantage of the new framework.

The new decision rules and legislation will provide a framework for action, however, the
success of planning reform will ultimately rely on local governments making change both
culturally and through their planning schemes.

Should local governments choose not to embrace reform it will ultimately be the property
industry that is affected. This will then have flow-on implications for State and local
government revenue, jobs and housing affordability in Queensland.

Clause 63- Notice of decision

The Property Council supports the introduction of a requirement for the assessment
manager to include the reasons for their decision in the notice published about the
decision on their website, noting that many local governments already do this.

Given the operation of a performance-based planning system, there is often confusion
regarding the reasons why assessment managers make certain decisions. Providing a
publicly available statement of reasons may assist stakeholders in understanding the

The Planning Bills 11
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matters taken into consideration when making decisions, along with how a development
has/has not met performance-based benchmarks.

When developing the approved form for the notice, it will be important to weigh the
additional time it may take some assessment managers to provide this additional
information against the benefits it provides other stakeholders, particularly in situations
relating to simple code assessable applications.

Clause 64- Deemed approval of applications

The retention of this provision will reinforce the positive cultural change the legislation
aims to facilitate. Although the deemed approval process is only used on limited
occasions, it has the positive effect of ensuring that assessment managers meet
mandated development assessment timeframes.

Clause 65- Permitted development conditions

Clause 65(1) retains what is referred to under the SPA as the 'reasonable and relevant'
conditions test. The Property Council supports the retention of this provision, however,
would like to see SPA’s existing clause 345(2) replicated in the Bill. That is, the
'reasonable and relevant ‘conditions test should apply despite the laws that are
administered by, and the policies that are reasonably identifiable as policies applied by,
an assessment manager or a referral agency.’

Clause 66- Prohibited development conditions

Clause 66(2) allows a condition of a later development approval to be inconsistent with a
condition of an earlier development approval where certain requirements are met. The
Property Council supports this provision, however, there needs to be a readily accessible
record of the requirements having been met. One way of doing this may be for this
information to be recorded on the decision notice for the later development approval.

Clause 71- When development approval has effect

Clause 71 does not recognise the common occurrence where applicants waive their
appeal rights. The clause should be amended to acknowledge this situation.

Clause 73- Attachment to the premises

Clause 73(1)(a) states that a development approval ‘attaches to the premises’. Under the
SPA, a development approval attaches to ‘the land’. While the definition of premises
includes land, it also includes ‘a building or other structure’.

Given the prevalence of new building forms such as relocatable home parks, shipping
container retail precincts and demountable work camps, this change from ‘land’ to
‘oremises’ may have significant unintended consequences.

Clause 82- Assessing and deciding application for other changes
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The Property Council supports the introduction of a simplified process for making
changes to a development approval, other than for a minor change. This new process
will allow an applicant to proceed through the change process, rather than having to
lodge a new application or being unnecessarily subject to further public notification
requirements.

Clause 85- Lapsing of approval at end of currency period

The re-introduction of standard currency periods for a material change of use (6 years),
reconfiguration of a lot (4 years) and any other part of a development approval (2 years)
provides consistency, and removes the confusion associated with the SPA's complicated
roll forward provisions.

Clause 89- Particular approvals to be noted

The Property Council welcomes the introduction of the requirement for local governments
to note development approvals that are substantially inconsistent with the planning
scheme. It is important that variation approvals also continue to be noted on planning
schemes.

At present, many local governments do not comply with the existing requirement in the
SPA to note variation approvals on their planning schemes. The Property Council would
like to see these provisions enforced, as members of the community make decisions
based on the development they expect to occur in their immediate surrounds.

The requirement for substantially inconsistent approvals and variation approvals to be
noted on a planning scheme is particularly important for persons who move into an area
following the granting of such an approval, not having had an opportunity to provide input
during the development assessment process.

Clause 95- Directions to decision makers- current applications

The process outlined in clause 95(4)(b)(ii) does not appear to work. The balance of the
process is unlikely to ‘restart’ if the Minister calls in the application or gives another
direction.

Division 3- Minister's call in

The Property Council supports the retention of Ministerial call in powers, however, we
take the opportunity to reinforce that these powers should only be used as a last resort to
achieve a policy or planning outcome, or to resolve an impasse between stakeholders
during the development assessment process.

Greater oversight of local governments during the development of planning schemes
would assist in ensuring State interests and policy priorities are adequately reflected in
planning schemes, thereby reducing the need for Ministerial intervention at later stages
in the development process.
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6. Planning Bill- Infrastructure

Chapter 4- Infrastructure

As noted in previous submissions, it is the Property Council's position that the
amendments to Queensland’s infrastructure charges framework that were introduced in
2014 have not yet had the opportunity to be fully implemented by local governments.

For this reason, it is considered premature to make any significant changes to this
chapter of the legislation. A full and thorough review should be undertaken separately to
determine the value of the amendments, and to allow stakeholders the certainty to
proceed with the implementation of the current arrangements.

In noting this, given the introduction of ‘chosen assessment managers’, further
consideration may need to be given to how Part 2 will operate if a chosen assessment
manager, rather than a local government, assesses an application.

Clause 120- Requirements for infrastructure charges notice

The Property Council supports the addition of clause 120(2), which provides discretion to
the applicant to waive the inclusion of information regarding an offset or refund on their
infrastructure charges notice.

The Planning Bills 14
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7. Planning Bill- Transitional Provisions

Clause 288- References to the old Act or provisions of the old Act

This clause provides that self-assessable development under the ‘old Act’ becomes, “to
the extent the development does not comply with all applicable codes for the self-
assessable development- assessable development”.

What this clause does not state is whether it becomes code assessable development, or
impact assessable development. It is the Property Council's preference that such
development should be deemed code assessable where no provision is made in a
planning scheme.

The Planning Bills 15
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8. Planning and Environment Court Bill

The Property Council supports the ability of third parties to appeal a development
application where legitimate planning issues have been raised. It is, however, imperative
that the unfettered discretion of the Court to award costs in these appeal proceedings is
retained.

The Property Council is disappointed that the Planning and Environment Court Bill 2015
removes the discretion of the Court to determine the most appropriate allocation of costs
for appeal proceedings on a case-by-case basis.

Removing the discretion of the Court to award costs and re-introducing pre-determined
criteria for how costs are - or are not - awarded risks the making of unmeritorious
appeals, where a party can bring forward an appeal with no risk of incurring costs
themselves, but may be able to inflict significant time and cost delays on another party.

The Court's discretion to order that a party pay another party's costs must be reinstated
to ensure fairness and a level playing field for those utilising the Court system.

The Planning Bills 16
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9. Planning (Consequential) and Other Legislation Amendment Bill

Of significant concern to the property industry is the consequential amendments
proposed to the Coastal Protection and Management Act 1995 (CPMA), which would see
the Department of Environment and Heritage Protection (DEHP) take responsibility for
issuing land surrender conditions for coastal management purposes.

One of the greatest benefits of the planning reform agenda has been the further
integration of Queensland’s planning framework, allowing for the consideration of
planning and development assessment matters in a holistic manner.

SARA was established with the primary purpose of administering the State’s interests in
planning and development assessment, notably through the SPP and SDAP, which were
developed in consultation with all other Government departments.

Allowing other departments to take responsibility for individual elements of the
assessment process erodes SARA’s primacy and leads to a duplication in Government
resources.

Land surrender for coastal management purposes is a consideration that necessarily
must take place through the integrated development assessment process, rather than as
a standalone assessment.

SARA is currently delegated responsibility for administering the land surrender powers of
other agencies, such as Transport and Main Roads; a power it administers through the
development assessment process. Logically, SARA should also retain responsibility for
administering DEHP’s land surrender powers.

Importantly, the land surrender provisions within the CPMA breach fundamental
legislative principles, as they do not provide for the right of appeal or compensation for
affected landowners.

Amendments that allow for the owner to make submissions in response to a land
surrender notice do not provide adequate protections and impinge on property rights.

Alternatives to land surrender, such as covenants and development conditions, may
provide opportunities to deliver better environmental and community outcomes on
affected lands, while limiting the Government's own exposure to ownership of highly
constrained land.

Consideration of land surrender outside of SARA raises the additional concern that other
options for the use of affected lands, or even opportunities to compensate through
additional development yield on unaffected parcels of land, may not be taken into
consideration.

Given the Government's commitment to delivering a simplified, streamlined planning
framework, it is logical that the land surrender powers under the CPMA are delegated to
SARA to administer as part of the integrated planning framework.
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10.Conclusion

The Property Council would like to again thank the Government for the opportunity to
provide feedback on the Planning Bills.

If you have any further questions about the Property Council or the detail included in this
submission, please contact Chris Mountford on 07 3225 3000, or
cmountford@propertycouncil.com.au.

Yours sipcerely

Chris Mountford
Queensland Executive Director
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