m Property Council of Australia
S — ABN 13 00847 4422

- Level 1, 11 Barrack Street

PROPERTY Sydney’ NSW 2000
COUNCIL +61 29033 1900

ofAugtra]ia . nsw@propertycouncil.com.au
propertycouncil.com.au
Australia’s property industry Yy ®@propertycouncil
Creating for Generations
21 April 2021

Strata Schemes Statutory Review

Policy and Strategy, Better Regulation Division
Department of Customer Service

4 Parramatta Square, 12 Darcy Street
PARRAMATTA NSW 2150

To whom it may concern

Public consultation on the statutory review of the Strata Schemes
Development Act 2015 and the Strata Schemes Management Act 2015

The Property Council of Australia welcomes the release of the NSW Government’s public
consultation on the statutory review of the Strata Schemes Development Act 2015 and the Strata
Schemes Management Act 2015. In particular, we would like to bring attention to the following
points in this submission:
» Raising standards including knowledge of building managers and owners about
maintenance and defects.
o Integrating concurrent reform agendas such as the building reform and strata review.
e Regulation must not be overly prescriptive or specific to ensure flexibility.
e Building public confidence by implementing and communicating future focussed
regulation that supports sustainability measures and other lifestyle initiatives.

As we understand the NSW Government will report the findings of the review at the end of 2021,
we look forward to attending any discussions that may be held as a result of this paper or the
Government response to the review.

Should you have any questions or seek further clarification on any of the above, please do not
hesitate to contact Senior Policy Advisor, Sean Conway on 0438 065 924 or
sconway@propertycouncil.com.au

Yours sincerely,
o

Jane Fitzgerald
NSW Executive Director
‘Property Council of Australia

PROSPERITY | JOBS | STRONG COMMUNITIES



NSW Property Council Submission on the public consultation on the
statutory review of the Strata Schemes Development Act 2015 and the
Strata Schemes Management Act 2015

As increasing numbers choose strata living as an attractive, affordable, and sustainable housing
option it is incumbent on Government to ensure that the laws and regulations governing
development and management are fit for purpose and can accommodate growth and change in
consumer demand.

Strata presents a great opportunity for NSW and can be one key to unlocking the housing supply
problem that continues to restrain our state. Housing affordability continues to be an issue for
many, addressing supply is one important step, as is giving confidence to potential Strata owners
that the rules are fair, flexible, and future focussed.

The five-year statutory review of Strata comes at an interesting time in the evolution of Strata
governance. During the COVID pandemic the NSW Government introduced temporary measures
that amended the legislation governing community schemes and strata management to provide
for the use of video conferencing technology to allow AGM:s to be taken online as well as the
witnessing of documents via electronic means. These were welcome and sensible measures that
were entirely necessary given the constraint of a public health emergency. Similarly, when the
NSW Government legislated to extend the temporary COVID measures for an additional 12
months in the COVID-19 Recovery Bill 2021 in March 2021, we welcomed this development.

The clear lesson from the COVID period is that legislation and Government must be flexible and
responsive. This is the approach the industry would like to see going forward. This will incentivise
more players to enter the strata market.

The evidence across many sectors in recent history is that competition at a state, national, and
international level will increase choice of product, increase standards and lower cost. These are all
desirable outcomes. Having a legislative framework that is current, fit for purpose and future proof
will go a long way to supporting this outcome.

About the Property Council of Australia

The property industry is the nation’s biggest industry — representing one-ninth of Australia’s GDP
and employing more than 1.4 million Australians. The largest employer in Australia.

In NSW, the industry creates more than $81.4 billion in flow on activity, generates around 387,000
jobs and provides around $61.7 billion in wages and salaries to workers and their families.

Our members are the nation’s major investors, owners, managers, and developers of properties of
all asset classes. They create landmark projects, environments, and communities where people can
live, work, shop, and play.

The property industry shapes the future of our cities and has a deep long-term interest in seeing
them prosper as productive and sustainable places.

Property as a pillar of NSW

The property and construction industry also underpins the health and prosperity of the NSW
economy. The industry:

« generates over 387,000 jobs - 12% of the workforce,
«  provides $61.7 billion in wages and salaries to workers and their families,



. pays $20.9 billion in state taxes, Local Government rates, fees, and charges - the state's
single largest taxpayer, accounting for 54.1% of taxes,

. contributes $63.4 billion directly to Gross State Product — 12.7 per cent of total GSP,

« isinvested in by 4.5 million NSW residents who have a stake in the industry through their
superannuation funds.

The need for integrated reform

At the time of the last major review of strata laws in NSW in 2015 we recognised that our long
campaign to secure modern strata laws had paid dividends with new laws passing State
Parliament allowing the renewal of office and housing stock.

We said:

“Moving from a unanimous to majority decision will be a game changer for urban renewal in both the
CBD and the suburbs and crucial to Sydney’s evolution as a global city,”

“It helps deliver the new housing we need, as well as making it easier to aggregate sites in our
commercial centres for new stock with larger floorplates and higher sustainability standards.”

The primary focus of this submission relates to the Strata Schemes Development Act 2015, its
operation, effectiveness, and how fit for purpose it remains in 2021 and beyond. Achieving a
flexible, future proof, framework is one of the key desires of industry. This will be the test that we
will hold the Strata Schemes Development Act 2015 to in this submission.

Given the public issues in multi-unit residential buildings e.g., Opal and Mascot, restoring trust is
key to further confidence in high rise strata living. It is clear there are links between confidence in
strata living and building quality. The issue of defects, what is a defect, and who pays is still one of
the most pressing issues in strata. We have more to say on this issue in our responses to the
guestions below.

Industry is very supportive of the reform agenda and is an active participant in the reform journey.
There needs to be a clear understanding of how concurrent reforms that will impact the same
building types work together. Reviews in one element of buildings, for example strata, must be
cognisant of ramifications in other areas, e.g., Class 2 Building Reforms, and vice versa. Industry
craves certainty and without it, it is very hard to create confidence or the conditions for growth.

Itis clear from the work of the Building Commissioner and Strata Communities Australia that
incidents of ‘serious defects’, namely structural defects affecting a building element, are not as
high as some commentators in the media or academia would lead customers to believe.

An unknown for strata going forward is what impact COVID and the lack of international migration
will have on strata development. Given the importance of property it is important that
Government recognise this challenge and take appropriate action which might include incentives
or other appropriate action.

Industry strongly agrees with Government in the discussion paper when it says “strata living holds
the key to encouraging growing cities and urban development. As land becomes more of a
commodity, subdividing vertical spaces into strata lots holds the key to growing NSW into the
future.”



It is also incumbent on Government to implement all the recommendations of the 2018 ‘Building
Confidence Report’!, as known as the Shergold, Weir Report as soon as possible.

We commend the NSW Government on the progress that has been made so far on implementing
the report but note that there are several important recommendations that have yet to be fully
implemented, including recommendations 20 (post-construction information management) and
21 (building product safety).

Feedback from industry and owners is that a measure such as a digital building manual will help
restore consumer confidence and reduce disputes going forward. The manual must be a snapshot
in time and provide a simple guide to maintain the building. Itis clear from the responses to the
specific questions below that the most common cause of dispute is around defects, and
specifically waterproofing.

The Property Council suggests convening a roundtable of all stakeholders, including government,
industry, and owners to progress these issues.

Conclusion

We look forward to working with Government and all stakeholders in building a strata sector that
is resilient, diverse, future focussed and responsive. The NSW Government will report the findings
of the review at the end of 2021. Furthermore, we look forward to attending any discussions that
may be held as a result of this paper or the Government response to the review.
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Appendix

Case study

Below we will outline a case study provided by one developer, but it is indicative and emblematic
of the consistent feedback from industry with respect to defects and liability periods.

Case study regarding the 2-year Defects Liability Period (DLP) period from a developer &
builders’ perspective as well as recommended improvements to the Strata Schemes
Management Act 2015 for consideration.

Background:

162 apartment development in Sydney (plus small amount of retail).

2 strata. 1 x residential, 1 x commercial.

Developer / builder achieved practical completion (PC) in March 2017.
2-year defects liability period (DLP) expiry March 2019.

Chronology of events

1.
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18 months after practical completion (PC) the developer was provided with a consultant

report containing 690 defects (of these, the builder agreed to works on 425 items).

23 months after PC (and 1 month prior to minor DLP expiration), the developer was served

with an NSW Civil and Administrative Tribunal (NCAT) notice. On the NCAT notice, the owners

corporation (OC) lawyer omitted checking the following boxes:
a. Had the DLP passed the 24-month period, and
b. Had mediation been attempted between the parties.

At the time of NCAT notice, the developer had completed 383 of the agreed 425 items (or

90%).

Immediately after the NCAT notice, the OC lodged a statement of claim in Supreme Court

including an additional 2 reports not yet presented to the developer & builder, reserving right

to provide further evidence.

In response to 4, the developer ceased works on the original list (as many items where work

was agreed were in ‘good faith’) and agreed to mediation.

A further 3 reports were provided shortly ahead of formal mediation (taking total reports to 6).

Result of mediation; in an attempt to mitigate significant costs for both parties, the developer

agreed to the following:

a) To pay the OC'’s legal and expert cost (a significant 6 figure sum),

b) 1,066 items to be logged on deed (including the 383 completed items),

¢) A prescriptive process to close out investigations regarding the majority of remaining
items, involving close out with original consultants and a clear escalation process for
dispute with separate and independent consultants.

Implementation of the deed.

a) On completion of the first step of the prescribed process (agreed in deed), 44% of the
remaining items were deemed not to be defects by the developer.

b) The developer provided the OC with formal correspondence (including original design
consultant supporting documentation and determination), at further considerable
expense.

¢) The OC refused to get its consultants to review the developer’s formal response instead
and again suggesting skipping the mediation process prescribed and rather sending all
refuted items to dispute resolution.

d) At time of writing the dispute resolution process is ongoing with final result trending
towards agreement of 43% of items not being a defect



Conclusion

At the time of writing, this development is now approaching 4 years from Occupation Certificate
(OC) (and 2 years past minor defect DLP), and:

e The developer builder has incurred significant costs (high 6 figure) unrelated to works on site
(legal, settlement, consultants, and internal management),

e The OC continues to incur significant costs that are not directly related to the improvement of
the building,

e The unit holders and tenants have been subjected to multiple in-apartment investigations and
are reasonably frustrated with the lack of activity as works on agreed defects remain on hold
(ironically as prescribed by the deed).

This example is unfortunately indicative of experience at the 2-year DLP mark where OC

consultants and lawyers are seemingly un-regulated, and the (cooperative) developer has little to

no recourse.

The developer builder is kept out of the process with all expert communication run through
lawyers whose modus operandi is at odds with efficient closeout.

Recommended improvements to Strata Laws

1. Prescriptive and regulated process for close out of key statutory warranty dates (2 year and 6-
year DLP’s):

o The role of all stakeholders (including the developer, builder, and the original design
consultants) should be defined.

o Timing and scope of inspections including service levels for subsequent reports and
responses. OC consultant reports are generally submitted months after the site
inspection leaving little time for discussion and close out with the developer and / or
builder; often leading to ambit commencement of legal proceedings as OCs seek
extension of time.

o Any prescription of process should provide adequate time for escalation and closeout
of disagreement ahead of key statutory dates. A prescribed and timely process would
provide a legal frame of reference that could be more clearly understood by OCs and
would go some way to eliminating the current adversarial nature of the process.

2. Regulation of general and specialist building consultants offering DLP consulting services:

o Similar to the Design and Building Practitioner reform as part of the Residential
Building Act reform it is recommended that this sector of the industry be regulated by
way of a registration system or similar, with penalty for not adhering to 1 above.

o Potential penalties for provision of factually incorrect report findings, or where there
has been an obvious lack of comprehensive assessment by the OC’s building
consultants and ambit, or general claims have been made without reasonable efforts
to seek clarifications from the developer and / or builder. There is currently no cost
recovery scheme, for example, for OCs and developer builders whose time and money
is wasted on poor consultant outcomes (as there would be for design consultants for
example).

3. Building Manager Continuing Professional Development (CPD) or similar and subsequent
registration scheme to lift capability levels to ensure:

o Adequate understanding of minor and major defects.

o Ability to provide basic triage on defect versus occupant’s misuse versus maintenance
issue.
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o Basic literacy with key building documentation [e.g., ‘as builts’, operation,
maintenance, and monitoring (OMMs)].

o A scheme in this space could spell out qualifications required to manage buildings of
different sizes (number of apartments) and complexities (residential only versus mixed
use; for example).

This is the feedback from one developer but there is a consistent call across industry for higher
standards when it comes to building managers. Learing from the good work the Building
Commissioner is doing in raising standards for designers and builders. Government should look to
take the lessons from this reform agenda and apply the lessons where appropriate to the building
management side of strata.
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