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Hon Jeff Seeney MP
Deputy Premier
Minister for State Development, Infrastructure and Planning

PO Box 15009
City East QId 4002
Se &
Dear Deput}Pénier
Draft Planning and Development Bill 2014

Thank you for the opportunity to provide feedback on the draft Planning and
Development Bill 2014 (the Bill).

The Property Council appreciates the time taken by the Department of State
Development, Infrastructure and Planning (the Department) to involve the
industry in discussions leading to the development of the Bill.

Through stakeholder working groups, presentations to our committees and
one-on-one meetings, the Department has ensured the Property Council’s
involvement through all stages of the Bill's development.

The format of the Bill is logical and streamlined, and much simpler to read
than the current Sustainable Planning Act 2009 (SPA).

As a significant amount of the content of the Bill will be located in the yet-to-
be-finalised regulations and DA rules, it is difficult to provide a full
commentary on the impact the new legislation will have on improving
Queensland’s planning and development assessment system. The Property
Council is keen to be involved in the development and road testing of the draft
regulations and DA rules.

From the information contained in the Bill, it is clear that the Government has
taken significant steps to reduce the complexity within the system, and
provide greater certainty for all stakeholders.

The following sections of this submission cover the Property Council’s headline
concerns and queries with the Bill. A table has also been attached, which
contains further detail.

The Property Council was pleased to meet with representatives of the
Department in early September to discuss our broader concerns and propose
alternative solutions for consideration. This is indicative of the consuitative
approach taken by the Department since the announcement of the new
legislation in June last year.
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Positive changes

There are many positive changes proposed through the Bill. A few of these have
been highlighted below:

o Affording discretion to assessment managers in matters such as determining
when an application is properly made or when considering extension requests,
will have a positive impact on both applicants and assessment managers.

e The introduction of a presumption in favour of approval for standard assessment
will have a catalytic impact on the culture of development assessment within
local governments. It will profoundly change the way in which assessment
managers approach standard applications and send a positive signal regarding
the importance of development in achieving planning outcomes.

¢ Decoupling public notification from merit assessment recognises that a ‘one size
fits all’ approach to development assessment does not work. It empowers local
governments to make decisions on behalf of their constituents and
acknowledges that not all complex applications require community input.

e The Property Council is particularly pleased to see the retention of deemed
approvals. While used infrequently, deemed approvals provide a mechanism to
ensure that statutory timeframes are met.

e The conflict and sufficient grounds tests in SPA were often the subject of
protracted litigation. Their removal will have a positive impact on the broader
operation of the development assessment system.

e Introducing standard currency periods and abolishing the confusing roll forward
provisions of the SPA will provide greater clarity to both assessment managers
and development proponents.

Removal of limitations in calling up external documents

The SPA included limitations on the external documents local governments could call
up in their planning schemes and planning scheme policies. The Bill no longer
contains these limitations.

The concern for our members is twofold. First, our members are concerned by the
types of documents that will be called up. Second, our members are concerned
about what will happen if the documents called up later change. Such a change
could lead to an adverse planning change, yet the current superseded scheme and
compensation provisions of the Bill do not deal with this situation.



Retrospective TLPIs

Section 20(6)(c) allows for Temporary Local Planning Instruments (TLPIs) to have
effect retrospectively from the day a local government resolved to give the TLPI to
the Minister for approval.

The Property Council has significant concerns with the unintended consequences of
this provision.

As there is no public notice required when a local government resolves to give a TLPI
or amendment to a Minister, a proponent cannot be expected to know when this
has occurred.

There is therefore the very real potential for a development offence to be
committed where an action in breach of the TLPI occurs between when the local
government resolves to send it to the Minister, and when it is publicly notified by the
Minister as being made.

A person would have had no way of knowing they were committing an offence at the
time of their action.

Proposed alternative for adverse planning change

At section 25(4)(e), an alternative has been proposed for determining an adverse
planning change.

The Property Council does not support the proposed alternative.

The current provisions in the SPA are well understood, and as such, we see no
reason to change them.

The wording of the proposed alternative introduces significant uncertainty and
subjectivity through language such as ‘good faith’ and ‘best available information’.
The interpretation of these terms is likely to lead to litigation.

Exemption certificates

The introduction of exemption certificates at section 40 is a positive move, and is
supported by the Property Council.

There is however, significant uncertainty as to how these exemption certificates will
operate.

A number of questions arise, including:

e Are they personal to the owner, or will they run with the land?

e Can they be withdrawn at any time? What type of notice (if any) will be given
before withdrawal?

e  Will there be limits on the number of times they can be issued/reinstated?

e  Will copies of exemption certificates be provided as part of a standard or full
planning and development certificate? This information will be extremely
important during due diligence.



e The terms ‘started’, ‘completed’ and ‘use’ do not work well for material change
of use (MCU) and reconfiguration of a lot (RolL) development categories. Are
there more appropriate ways to state the intent?

Third party assessment

The concept of third party assessment (section 42) is supported by the Property
Council, however, further consideration is required as to how this process will work
in practice.

By way of example:

e does a third party assessment manager (chosen assessment manager) become a
respondent to an appeal?

e will it be necessary for subsequent applications (e.g. change applications,
extension applications, cancellation applications) to be made to the chosen
assessment manager?

e what happens if a third party assessment manager dies, is declared bankrupt or
goes into receivership or liquidation?

e who will maintain records and how will these records be searchable (for
planning and development certificate purposes and Right to Information
purposes)?

The current ‘RiskSmart’ process utilised by a number of local governments would
appear to provide the most appropriate model for third party assessment. This
process ensures that the local government is still responsible for decisions and
record management, and ultimately ensures it is involved in further stages of the
process, such as appeals, extension applications, declarations etc.

Reasonable and relevant conditions

Section 68 of the Bill “... is the reasonable or relevant requirement for development
conditions.’

The equivalent section of the SPA is section 345, which states, in part:

(2) Subsection (1) applies despite the laws that are administered
by. and the policies that are reasonably identifiable as policies
applied by, an assessment manager or concurrence agency.

Subsection (1) is the reasonable or relevant requirement.

The effect of this section is to the make the reasonable or relevant requirement
paramount despite the laws administered and policies applied by an assessment
manager or concurrence agency.



This section provides an important safeguard, particularly where a local government
is able to introduce its own laws and policies, and impose conditions based on those
laws and policies where those laws and policies are not required under planning
legislation to be reasonable or relevant.

Section 345(2) gives comfort that where unreasonable or irrelevant laws and policies
are in place, the conditions placed on a development approval are still required to
satisfy the reasonable or relevant requirement.

Inconsistent conditions

The Property Council supports the intent of sections 70(1) and 70(2) to allow
inconsistent conditions to be imposed for a development in certain circumstances.

To maximise the utility of these sections, there needs to be an ability to impose
inconsistent conditions for different development on the same premises. This will
avoid the need to apply to change a former approval where a subsequent approval
changes a component of an earlier approval (e.g. car parking requirements,
landscaping requirements etc.)

Changes other than for a minor change

The introduction of a process to change applications, other than for a minor change,
is supported by the Property Council.

There is, however, some concern that these provisions will not operate as intended,
as it is unclear when a change becomes so significant it will require a new
application, rather than a change application. This may lead to litigation.

The current scope of the minor change provisions provides adequate leeway for
applicants to have their proposed changes assessed without triggering a new
development application.

It may be simpler to consider expanding the minor change provisions, rather than to
introduce a new category.

Further comments on the Bill are provided in the table attached.

The Property Council appreciates the time the Department has taken to involve our
members in the development of the Bill, and we look forward to continuing to work
with Department officers in finalising it.

If you have any questions regarding the Property Council or this submission, please
do not hesitate to contact Jen Williams on jwilliams@propertyoz.com.au or 07 3225
3000.

Yours sincerely

Chris Mountford
Acting Executive Director

Enc. Table- Feedback on Planning and Development Bill
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