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~ Exhibition of Explanation of Intended Effects - Design and Place SEPP

The Property Council of Australia welcomes the opportunity to provide comments on the
Explanation of Intended Effects (the EIE) for a new Design and Place State Environmental Planning
Policy (the SEPP).

As Australia’s peak representative of the property and construction industry, the Property Council’s
members include investors, owners, managers and developers of property across all asset classes.
The following comments are provided for your consideration.

This submission has considered the views of many of our members and is based on their feedback.

As you would be aware, we have for many years been calling for a review of SEPP 65 and the ADG
to address industry concerns with the way it has been applied. Accordingly, we support the broad
intent of reviewing the current Apartment Design Guide (ADG) with the view of improving design
quality through more flexibility and efficient review of development proposals. The Minister has
consistently indicated that he wants to see a move from the current prescriptive design
requirements to a principles-based policy which we also support.

There is no doubt that the SEPP represents a significant policy challenge involving the consolidation
of a large number of guidance material aimed towards the simplifying and improving the design
evaluation process, however, the approach proposed is misaligned in terms of its execution.

Within these general parameters we are pleased to provide the attached comments and
recommendations for the Department on the EIE. It is unfortunate that the exhibited EIE (if
progressed in its current form) will introduce a raft of new guidance material and requirements that
will only burden the planning system with further regulation and stifle flexibility and innovation in
design. These concerns are considered in detail within the body of the submission.
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Our recommendations are grouped into general and specific comments. The first recommendations
relate to the SEPP as a whole and additional recommendations relate to specific parts of the package
including the proposed amendments to the ADG, the Urban Development Guide (UDG) and the
changes to the BASIX SEPP.

Notwithstanding the ambitious timeframes set by the Government Architect and Department to
finalise the SEPP reforms during 2021, we would welcome the opportunity to discuss our concerns
with these issues in detail with the key personnel managing this review.

Should you have any questions regarding the content of this submission, please contact Troy
~Loveday\NSW Policy-Manager, on 0414 265 152 or tloveday@propertycouncil.com.au

/ Yours singerely \J

L) ]a\\n'e*Fitzger
\NSW Executivgpirector
Property Council of Australia
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2.0 Executive Summary

The Property Council welcomes the opportunity to provide comments to the Department of
Planning, Industry and Environment (the Department) on the Explanation of Intended Effects
(EIE) for the proposed Design and Place State Environmental Planning Policy (the SEPP).

Firstly, the Property Council supports the Government’s commitment to deliver improvements
to the design and planning of buildings and places, but we are extremely concerned that these
reforms will not achieve their intended goal.

We have for many years been calling for a review of SEPP 65 and the ADG to address industry
concerns with the way it has been applied. It is essential that a review of the Apartment Design
Guide (ADG) is carried out and there is a critical need to reform the planning controls applying
to multi-storey apartment development. However, the package of proposals that was placed
on exhibition will make the development process more complex, onerous and costly, which
will have a significant impact on housing affordability and the feasibility of residential
development projects.

We are concerned that the widening of the policy’s application beyond residential apartment
buildings (where SEPP 65 currently applies) to also review the design of other building types
and precincts will apply a handbrake to planning assessment timeframes. There is nothing
presented in the EIE that gives industry confidence that the planning system will become more
efficient and streamlined.

Based on the content of the EIE, we have concerns with the wholesale expansion of SEPP 65
to other development types such as commercial and industrial developments and the planning
of precincts in greenfield and brownfield contexts.

We are concerned the changes proposed in the EIE will:

e make application preparation timeframes longer,

cause further delays to assessment timeframes,

exacerbate the existing issues with the ADG being used as a compliance tool and not
as a guide,

cause confusion against statutory planning controls,

lead to less development potential being achieved,

reduce innovation and design creativity,

increase costs,

delay projects, and

ultimately result in significant issues relating to housing supply and affordability.

We believe a better approach to fix the current problems being experienced by the incorrect
use of the ADG, would be to maintain the current SEPP 65 together with an updated ADG,
and mandate the ADG’s use as a guide, as was always intended. There must be flexibility
permitted in the application of the policy to ensure that numerical and non-numerical standards
are not applied in a strict manner.

Fundamentally, the proposed approach to deliver the SEPP’s objectives is misaligned with its
execution. The review of the SEPP needs to involve consolidation, simplification and
encourage design innovation. In our view, it does not deliver on the aspirations that the
Minister and Government Architect claim to be central to the review.

The current process of assessing certain development projects against the principles of SEPP
65 and the application of the ADG by local councils has not delivered ideal outcomes and
needs review. The intended status of the ADG as a guide is not reflected in the way it is
applied. Despite several attempts by the Department to clarify the status of the ADG as a
guide, this issue remains and is unlikely to be addressed in the current reform package.
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The SEPP provides significant potential to implement improvements to the way our cities are
planned and designed, as there is a need to address the current failure of the way SEPP 65

has and is being applied.

The scope of the EIE is very broad and will have consequences for a wide range of
development types that go beyond the current apartment buildings to which SEPP 65 applies.
Expanding the SEPP’s application to other development types could have consequences in
terms of planning assessment timeframes which could in turn have broader economic impacts

such as slow housing supply and job creation.

Whilst we welcome the announcement that the SEPP will make a number of important and
long overdue improvements, we will need to see more detail regarding building sustainability
and impacts on construction costs.
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3.0 Recommendations

The following recommendations should be considered by the Department as part of its
review of feedback on the EIE:

General Recommendations

1.

2.

There needs to be a staged approach to the implementation of the proposed SEPP
that is focused on improved flexibility, driving innovation, reducing unnecessary
regulation and incentivising good design outcomes.

There needs to be immediate reforms to the ADG ahead of the other changes.

Specific Recommendations

10.

11.

12.

13.

14.

15.

16.

17.

The threshold for precincts should be lowered to sites of 50 hectares or more.
The threshold for subdivisions should be lowered to 500 or more lots.

The inclusion of any mandatory requirement in the SEPP must be proportionate to
the scale of proposed development.

Any requirements that mandate professional design skills should equally apply to
public developments proposed by State and local government as it does to the
private sector.

The SEPP must provide a more consistent approach regarding the advice provided
by Design Review Panels.

The SEPP must provide improved guidance for design panels so they understand
their roles compared to the decision making panels.

. The SEPP mandatory matter for consideration concerning connectivity needs to be

drafted to ensure clarity particularly regarding the relationship to local planning
controls.

The SEPP mandatory matter for consideration concerning local living must have
regard to its impact on established centres and their viability to avoid detrimental
effects.

The SEPP mandatory matter for consideration concerning street intersection density
and block length needs to be reconsidered as it is better dealt with in the local
planning controls.

The SEPP mandatory matter for consideration concerning fine grain movement
needs to be reconsidered as the use of numerical standards to determine placement
of a through site link or connection is inappropriate.

The SEPP mandatory matter for consideration concerning density needs to be
reconsidered as it is not appropriate to specify it in the way indicated in the EIE.

The SEPP mandatory matter for consideration concerning housing diversity needs to
be reconsidered as it is not a matter that can be addressed through a provision in a
SEPP.

The Department should reconsider the changes to car parking rates for some
development types, especially the proposed reduction of parking rates to zero for
certain housing typologies.

The Department should remove reference to local character areas from the proposed
SEPP.

The suggestion requiring non-residential uses in developments in residential zones
(R3 and R4) is not supported and should be removed.
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18. The requirement to provide affordable housing is not supported and should be
removed.

19. The SEPP may elevate the status of certain guidance material beyond its intended
purpose, so it is important that related guidance material is clearly identified.

Apartment Design Guide
The SEPP should:

20. Allow for flexibility in terms of the provision of communal open space and recognise
there will be greater demand in some locations than in others.

21. Allow for flexibility in terms of meeting the required level of solar access and accept a
‘best endeavours’ approach.

22. Allow for a flexible approach to the natural ventilation of residential apartments rather
than the prescriptive 60% standard that is proposed.

23. Allow for a flexible approach to the provision of deep soil zones that takes site-
specific issues into consideration and supports reasonable alternatives.

24. Allow for a flexible approach to the provision of private open space and support
reasonable alternatives.

25. Allow for a flexible approach to the provision of storage for residents that supports
reasonable alternatives.

26. Not elevate the status of local character areas identified by local councils.

27. Not include a new criterion that limits residential floorplate size.

28. Not specify numerical requirements for building separation for residential apartment
towers as it will reduce housing supply.

29. Allow for a flexible approach to the design and amenity of common circulation areas.

30. Allow for flexibility regarding the amelioration of internal and external noise sources
and not discourage high density living near roads and public transport corridors.

31. Consider the impact of imposing higher ceiling heights for non-residential uses in
terms of LEP height controls in commercial zones.

Urban Design Guide
The Urban Design Guide should:

32. Provide examples of the desired outcome in respect of the Principle Bicycle Network
criteria.

33. Provide examples of complimentary design techniques.

34. Provide further detail regarding the requirements for single use residential zones,

35. Provide more information to clarify the types of outcomes sought as non-residential
uses at ground level in R3 and R4 zones.

36. The position regarding locating sensitive land uses away from roads and railway lines
is not consistent with Government practice for many decades.

37. Allow more consultation on zero side setbacks with neighbour agreement.

BASIX

38. The SEPP needs to adopt the national Trajectory for Low Energy Buildings — Existing
Buildings and Addendum to the Trajectory for Low Energy Buildings — Existing
Buildings documents.
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Housing Diversity

39. The SEPP must maintain the existing flexibility with respect to the ADG that has been

afforded to Build to Rent housing.
40. The SEPP must provide more clarification regarding how the ADG will be applied to

other diverse forms of housing such as student housing and co-living.

Savings and Transitional provision

41. The SEPP needs to provide for at least a 6-month transition period from the date of
publication of the new SEPP until its commencement date.

42. The SEPP will need to provide a mechanism to preserve any site-specific planning
proposal or precinct planning controls that have been designed in accordance with
the existing ADG.
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4.0 Background

The Property Council welcomed the announcement by the Minister in 2020 that there would
be a new State Environmental Planning Policy focusing on design and place. Since the initial
announcement, the Government Architect arranged several consuitations with stakeholders,
including the development industry, to discuss key elements of the proposed policy.

For many years the development industry has been calling for an overhaul of SEPP 65 and
the associated ADG as they have not been applied as originally intended. We supported the
intention to review these policies to improve their operation and application in the development
assessment process.

It is significant that in June 2017, the then Department of Planning and Environment issued
Planning Circular PS17-001 titled “Using the Apartment Design Guide” that sought to provide
guidance on the application of the ADG in the development assessment process under SEPP
65. It is understood the purpose of the circular was to clearly explain the application of the
SEPP 65 design principles and the ADG in the assessment of development applications made
under Part 4 of the Environmental Planning and Assessment Act (the Act).

During 2019, the Property Council identified the need for changes to four key parts of the ADG
that, in our view, undermine the broader objectives of the policy. These parts were Part 4A
solar access, Part 4B natural ventilation, Part 3B orientation and Part 3E deep soil zones.
These concerns were expressed in a paper issued to the Department of Planning, Industry
and Environment and Minster’s office in July 2019. In April 2020, the Property Council met
with the Government Architect to discuss these concerns and propose improvements. It was
understood that several of the matters raised in that meeting would be adopted by the
Department, including providing reference to exemplar projects that demonstrate achievement
of the ADG’s performance-based objectives.

Since the commencement of the Act in 1980, there have been more than thirty (30) design
related policies and guidelines addressing better design of residential development,
environmental sustainability and place-based guidance for key sites. A chronology that
provides a detailed list of most of the relevant planning regulation to this review is provided at
Appendix A.
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5.0 Proposed principles for design and assessment

The new SEPP will be framed around five (5) principles for the design and assessment of
places in urban and regional NSW.

The Property Council supports the advancement of a principles-based approach to the
planning system and agrees that it can encourage innovation and better outcomes by moving
away from prescriptive rules to a local, context specific approach.

The following table considers and responds to each of the proposed design principles:
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6.0 Application of the new SEPP

Section 2.4 of the EIE indicates that the new SEPP will apply to all urban land in NSW, which
we support. The only land where the SEPP will not apply will be rural zoned land and certain
categories of development set out in the State and Regional Development SEPP that do not
apply to urban land.

The new SEPP is intended to apply to the folliowing development types:

6.1.1 Precincts

The EIE indicates that the SEPP will create greater consistency in the planning of precincts
including a consistent definition and method for defining a ‘precinct’ and its boundaries to
deliver better neighbourhoods for communities to live in.

The requirements of the SEPP will apply to precincts of the following scale:

- wherever a requirement for a ‘precinct plan’, ‘precinct study’, or ‘master plan’ is
specified in another instrument,

- to any planning proposal under section 3.33 of the Act greater than 10 hectares or
1,000 people,

- to any community scheme subdivision or subdivision or subdivision into more than 50
lots,

- to areas identified for local strategic planning including amendments to local
environmental plans (LEPs), and

- to any other significant plan or spatial arrangement greater than 10 hectares or 1,000
people.

Property Council Response: Applying the new SEPP at the precinct level may lift the quality
of outcomes delivered but, in our view, there will be significant regulatory burden encountered
to achieve that outcome.

It needs to be acknowledged that some local planning instruments already require a “precinct
plan”. Most of these example developments already follow a well-established site analysis,
design and place making process. The proposal to require a precinct planning pathway for a
subdivision development threshold of 50 lots is way too low. The suggested threshold is too
small to have any significant positive design outcome through a Design and Place Precinct
Planning process, that would not ordinarily be provided through the standard development
application response to the relevant local environmental plan (LEP) or development control
plan (DCP).

The EIE suggests that the new SEPP will provide ‘greater consistency’, in precinct planning,
however, the proposed additional processes and referrals to a design review panel (DRP) for
such small developments will only add more time, and ultimately either render a development
unfeasible, add costs and/or reduce housing affordability. It is suggested that a minimum
threshold for subdivision development should be 500 lots/dwellings.

Additionally, there needs to be some flexibility regarding when a precinct planning process is
to be applied, instead of a prescribed threshold based on site area, population or dwelling
numbers.

We do not support the engagement of a design review process for land subdivision proposals.
Further consideration of the application of the SEPP to precinct and land subdivision is
provided in section 11 of this submission.
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6.1.2 Significant Development

The EIE indicates that the SEPP will apply the following threshold to define where the relevant
considerations will apply:

- development on a parcel of land that is within a precinct or on a site bounded by streets
on all sides, on a site greater than 4,000m? or 500 people or on a site greater than
1,500m? in a metropolitan centre,

- State significant development (SSD) as declared in the State and Regional
Development SEPP, on urban land,

- regionally significant development, as declared in the State and Regional Development
SEPP, on urban land, and

- State significant infrastructure (SSI) on or adjacent to urban land.

Property Council Response: There is a role for the SEPP in the assessment of significant
development. However, in the majority of cases, the appropriate time to consider this is during
the strategic planning phase when future land use planning controls are being considered.
The SEPP will need to be applied at the time a planning proposal is prepared and this should
alleviate the need for detailed assessment of the SEPP during the assessment of any
subsequent development applications.

6.1.3 All other development

The EIE indicates that the SEPP will apply to all other development including individual
buildings and spaces proposed by State government, local government and the private-sector.

Property Council Response: Although it will be appropriate for most of the SEPP (or only
part in some cases), it is unclear what the application of the SEPP will look like for some minor
types of development. We are concerned that there will be considerable administrative burden
for applicants proposing relatively minor development projects to address all the relevant
matters for consideration during the preparation of a development application.

It is critical that the Department provide clarification about the additional requirements
applicants will need to provide to consent authorities demonstrate they have addressed the
detail of the SEPP.

Section 2.4.2 of the EIE briefly addresses the current mechanisms whereby consideration of
design and place quality occur (such as in Secretary’s Environmental Assessment
Requirements, LEP design excellence clauses and through SEPP 65 for certain types of
development).

It is proposed the new SEPP will allow for new design requirements to be applied to a broader
range of development types and scales. This may include office, retail, industrial and
community facilities.

Property Council Response: We do not oppose the need for good design to be addressed
in a wide range of development types but the obligations and requirements must be
proportionate and reflect the circumstances of the site’s location. For example, a CBD office
building will need greater design input compared to an industrial shed located within an
industrial precinct in regional NSW.
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7.0 Design Evaluation & Review

The EIE indicates that the new SEPP will require developments of three or more storeys (and
in the case of multi-residential buildings — 4 or more dwellings) will be designed by a registered
architect (qualified designer). Development for the purpose of open space of over 1,000m?
must be designed by a registered landscape architect.

The master-planning of all precincts and significant development must involve the input of a
qualified designer such as an urban designer, architect with master planning skills or a
landscape architect.

It is also the intention to align existing requirements for designers between the Environmental
Planning and Assessment Act 1979 and the Design and Building Practitioners Act 2020. This
should require designers to hold registration under the Architects Act 2003.

Property Council Response: We support each of these proposed requirements as they will
support the objectives of the policy being achieved. We endorse the need for better designed
places and buildings, and support this being achieved by encouraging the use of more highly
skilled design professionals. This should also be the case for better public buildings and
spaces which in some cases are not subject to the same rigorous scrutiny as development
carried out by the private sector.

There are currently a number of mechanisms available within the development assessment
pathway for design review of development to take place. The predominant process that applies
to local development involves a design review panel (DRP) or by applying a design excellence
clause in the LEP. The EIE has indicated that the feedback from industry regarding the
performance of design review panels can be varied.

The EIE considers the use of additional thresholds to determine when design review would
apply to provide consistency across NSW. The types of thresholds that could be considered
include project locations, project types, CIV, development height and site area.

Effective design review depends upon consistent implementation at the State and local levels.
It is proposed that the new SEPP will provide an opportunity to define a consistent process for
design review within a Design Review Guide (DRG). The proposed DRG will ensure the
process is undertaken is robustness and consistency across NSW through the establishment
of a more standardised review process.

Property Council Response: The Property Council supports the intention to maintain the
current design review processes subject to a number of reforms aimed at improving the quality
of design advice and the way they are applied within the context of the overall environmental
assessment of a development project.

PROSPERITY | JOBS | STRONG COMMUNITIES
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The EIE refers to a new ‘terms of reference’ for the operation of DRPs as part of a new design
review guide. This document will be critical to ensure that the DRP will focus on matters for
consideration, rather than legal planning regulation. There are many examples of where a
DRP has exceeded its role and provided comments on matters that are not design-related. It
is unclear whether DRP sign off is necessary for a proposal to be considered on its merits by
the consent authority.

Property Council Response: Further questions arise on how these panels operate alongside
the Regional Planning Panels and Local Planning Panels. It is unclear how proposals that
meet the precinct plan criteria are required to be considered by multiple layers of advisory
panels. Further guidance is required in respect of how the new form of DRP will operate
including when they consider proposals in relation to consultation/notification, and will the
meetings be open to the public or confidential? Other questions include: will the councils be
entitled to recover the cost of DRP operations from proponents on a fee for service
arrangement and how will the fee be determined and who receives the payment?

PROSPERITY | JOBS | STRONG COMMUNITIES
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8.0 Mandatory matters for consideration

Section 3.2 of the EIE indicates that the new SEPP will comprise a set of considerations that
collectively respond to each of the five (5) underlying principles behind the policy.

The EIE indicates that the SEPP will require applicants to demonstrate the SEPP principles
and mandatory considerations have been satisfied. This will be achieved through the
submission requirements for proposals including the submission of development applications.

It is intended that the SEPP will apply a consistent approach for all submissions to provide
greater certainty for both applicants and consent authorities. The following documentation
requirements will apply:

Site analysis for all development,

A precinct structure plan for all precincts and significant development,

Design statement for all development, and

Precinct planning supporting documents for all precincts and significant development.

Property Council Response: In the case of many residential developments some of these
documents are already required to be lodged as part of a development application. It is
important that where these requirements will be applied to development types that currently
do not require them, the Department should consider how these documents will deliver an
improved planning outcome compared to the current submission requirements.

Section 3.2.2 of the EIE outlines a list of nineteen (19) mandatory matters that must be
considered as part of the assessment for all relevant development types.

It is concerning that the intention to embed a list of almost twenty (20) mandatory matters for
consideration into the SEPP will contribute to a reduction in design flexibility and in turn lead
to an outcome that is contrary to the principles-based planning approach.

Having regard to the information provided in the EIE, it is unclear how these matters will be
considered by a consent authority during the assessment process relevant to each type of
development. Further detail regarding the level of consideration of each issue is required.

Also, it is unclear the level of information that will need to be provided with development
applications to demonstrate consideration of the relevant matters.

Each of these mandatory matters for consideration is considered in detail in the following table.
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9.0 Role of guidance material

Section 3.3 of the EIE indicates that there will be several new items of guidance material
exhibited concurrently with the instrument for the new SEPP. Also, where relevant, existing
guidance will be revised or updated following the commencement of the policy.

To support the operation of the proposed SEPP, new and updated guidance material will be
developed to “complement the principles and considerations in specialist areas”. These will

be applied to set:

- objectives relating to specific development typologies and outcomes;
- criteria relating to outcomes, including performance-based criteria where possible, and
- minimum criteria where required and desirable to help assessment.

The table below lists each of the sixteen ( 16) existing and new guidance that has been

identified in the EIE for updating or develo

which the SEPP applies.

pment and which will apply to development to

Existing guidance

Revised guidance

New guidance

—

. Greener Places:

2. Practitioner’s guide to
Movement and Place;

3. Local Character and

Place Guideline.

. Draft Connecting with

Country;

. Draft Evaluating Good

Design — Implementing
Better Place;

. Draft Government

Architect’s Design
Excellence Competition
Guidelines;

. Apartment Design

Guide - Tools for
improving design of
residential apartment
development;

. Guide to Traffic

Generating
Developments;

. BASIX website and

tools;

. Draft Greener Places

Design Guide;

. Draft NSW Public

Spaces Charter;

. Proposed Design

Review Guide (DRG);

. Proposed Urban Design

Guide;

. Proposed Resilience

Toolkit;

. Proposed Resilience

Toolkit;

. Proposed strategic

guide to planning for
natural hazards in NSW.

Response: The Property Council is concerned about the number of new guidance documents
that will need to be consulted as part of preparing and assessment of a DA once the new
SEPP is finalised.

The SEPP will elevate the status of many informal guidelines to become mandatory
documents in the assessment of every DA. In the case of some of these 16 documents, they
are only relevant during the preparation of a strategic plan and development of new planning
controls. It is worrying that by including a reference in the EIE to “minimum criteria where
required and desirable to help assessment” will no doubt result in a need to comply with
numerical criteria that will determine if a project passes or fails in its assessment.

We do not support the identification of criteria beyond those essential to the planning of

greenfield and urban renewal precincts.
PROSPERITY | JOBS | STRONG COMMUNITIES
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10.0 Amendments to the Apartment Design Guide

Appendix A of the EIE has addressed the proposed amendments to the existing Apartment
Design Guide (ADG) and SEPP 65 that will be introduced by the new SEPP.

It is heartening that the Department of Planning, Industry and Environment is undertaking a
review of the ADG and SEPP 65 as part of the proposed new SEPP. The purpose of the
review will be to enable the transition of the ADG to the new policy as well as respond to recent
industry and council feedback.

It is important to consider the observations made by the NSW Productivity Commissioner in
his discussion paper “Kickstarting the productivity conversation”, where he observed. ..

“Aspects of the ADG that are not clearly targeted at any market failure can impose significant
economic costs through unnecessarily restricting the sorts of developments that may be built.
The ADG are not strictly regulations: they are guidelines that consent authorities need to take
into account. Nonetheless, many councils adopt a strict approach to compliance with the
ADG*.

Based on the commentary made by the NSW Productivity Commissioner, we are alarmed the
Government Architect has proceeded to introduce further guidance into the ADG. This will
further stifle flexibility and innovation in the design of apartment buildings.

The EIE states that a detailed review of key design criteria was undertaken to determine which
design criteria were suitable for retention to give certainty to developers, assessors and the
public about how a given outcome will be achieved, and which matters could be dealt with
through improved guidance. We support the design objectives of the ADG but we do not
support the way in which the document is applied. The experience of our members is that the
ADG is currently being used by assessment bodies as a compliance tool and not as a guide
as it was always intended.

The fundamental issue with the ADG has and will continue to be the interpretation by the
determining authority. While the Minister and Department have been very clear that the guide
is to be used as just that, guidance, often Councils are requiring strict compliance or
outperformance of the stated metrics. This is to be compounded in that this misinterpretation
of the guide varies between determining authorities and even between the requirement to
comply with specific metrics and not others on the same development. In revising and
incorporating into the new SEPP, it is imperative that this misinterpretation be resolved.

The EIE also states that careful consideration has been given to the balance required between
supporting the amenity of residents, the affordability of housing, and the need for apartment
development to remain financially feasible in areas where it is being delivered. It is not clear
in the document how this balance has been achieved as there is no evidence presented to
support this ambition.

The EIE has proposed a range of revised criteria and guidance which are not supported by
anything more substantial than ‘council and industry feedback’. It is our view that while some
of these criteria are difficult to achieve in isolation, many are almost impossible to achieve
when read together and, again, no supporting information has been presented in the EIE which
provides comfort that the cumulative impact has been considered. In general, these changes
all seem to have been made through the aesthetic and social/environmental lens and without
any supporting analysis it is difficult to understand how these numerical changes have been
determined and why they represent an appropriate balance with affordability and development
feasibility. The ambition to find the right balance is supported and it is imperative to unlocking
future housing supply.
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Further, the proposed changes (as with the existing ADG) reduces the affordability of
apartments through the following mechanisms:

e Apartment supply to market being compromised, as observed through unrealised floor
space associated with strict compliance to ADG criteria,

* ADG criteria, such as cross-ventilation, inadvertently dictating an apartment product
mix and size, contrary to market preferences for a particular area,

¢ Increased construction costs.

Tables A5 and A6 of the EIE set out the proposed changes to the ADG that are under
consideration. These amendments have been reviewed and a response to each from the
Property Council is provided in the following table:
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11.0 Proposed Urban Design Guide

Appendix B of the EIE addresses the proposed new Urban Design Guide (UDG) that is
intended to facilitate the delivery of place-based design approaches to planning for precincts
and significant developments.

The EIE states that the proposed UDG will “play a significant role in creating a common
language and shared expectations of urban environments to enhance people’s health and
wellbeing”. This will be achieved by bringing together existing place-based urban design
practices and responding to emerging urban challenges.

Sections B1, B2 and B3 of Appendix B consider the need for an UDG, how the UDG can work
and what the UDG can cover. Section B.3.5 outlines the intended effect of the proposed UDG
including additional information to explain design and place mandatory considerations 1 to 9,
including:

- using a risk-based approach to inform land use planning,

- integrating precinct-scale water detention and reuse strategies,

- providing adequate public space,

- connecting green corridors,

- street network structures that achieve the street density and block length targets.

Further, the following specific metrics are proposed to supplement design and place
considerations:

- lotal public space area,
- average block size,
- maximum single block size.

The UDG will also introduce design criteria for the integration of streets with surrounding street
networks and for the creation of new streets within precincts.

Property Council Response: The development of a single UDG to inform precinct plan
development can have the effect of stifling innovation, resulting in a one size fits all outcome.
Flexibility in guidance metrics, should they be employed, is required. It is suggested that a
series of mandatory provisions be defined for critical social and community infrastructure,
either delivered by developers or by local authorities (funded by infrastructure contributions),
and layers of less significant matters for consideration be recognised as either targets or
guidance.

Reference is made to the ACT Multi-Unit Housing Code, which adopts a “rules” and “criteria”
approach, where rules become the deemed to satisfy provisions of how to achieve
compliance, however the criteria also can provide the opportunity for either an innovative and
creative approach or options for designing on a constrained site.

In most cases, we support a uniform and consistent approach to many precinct and site
planning standards unless there is a compelling need for a local bespoke approach that will
achieve a superior outcome.

Itis unclear how the UDG will interact with current local planning controls, LEPs and DPC and
public domain standards.

It is proposed that the following eight (8) design criteria and guidance will be introduced into
the UDG.

The following table considers and responds to each of these design criteria.
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The following additional guidance will also support public space and urban design quality and
is intended to be applied in a diversity of situations and contexts:

guidance on when to prepare local character statements and how these differ from
heritage conservation areas,

guidance on street orientation and street enclosure for solar access and avoiding
excessive heat loss, as well as street design techniques for walking and cycling,
guidance on how to calculate residential density in R1 to R4 zones to support
Consideration 10: Density of the Design and Place SEPP,

guidance on site planning and access including minimising driveway crossovers, and
guidance on locating public community facilities.

Response: These are generally supported. We do not support the further development of
guidance relating to local character until a decision has been made to amend the Standard
Instrument LEP Order to include a local character clause.
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12.0 Sustainability and BASIX

Section 4.2 and Appendix C of the EIE outlines how the proposed SEPP addresses
sustainability in residential buildings. The new SEPP will transfer and repeal the provisions
from the BASIX SEPP.

The basis for the major changes proposed is to meet the Trajectory for Low Energy Buildings
that was endorsed by NSW and all COAG Energy Ministers in early 2019. This is proposed to
be achieved through a series of “cost effective increases to minimum energy performance
standards in the National Construction Code starting in 2022”

It is proposed that updated sustainability targets will feature in the exhibited new SEPP
following regulatory impact and cost-benefit analysis in early 2021.

The proposed changes are intended to achieve several important outcomes including:

- provide more flexibility in the available assessment pathways,

- align sustainability performance requirements,

- Mmeasure and report sustainability performance requirements with a consistent way fto
other jurisdictions,

- improve the customer experience and promoting innovation, and

- allowing for staged and incremental increase in sustainability targets to reflect
Government policy.

Property Council Response: In February 2019, the NSW Government with the
Commonwealth and all other State and territory governments, agreed the “Trajectory for Low
Energy Buildings’ (T rajectory), a national plan that sets out a trajectory towards zero energy
(and carbon) ready commercial and residential buildings in Australia. The Trajectory and the
accompanying ‘Addendum to the Trajectory for Low Energy Buildings — Existing Buildings’
(Trajectory Addendum) (both agreed in November 2019) identifies opportunities for the
building sector and proposes:

- setting a trajectory towards zero energy (and carbon) ready buildings;

- implementing cost effective increases to the energy provisions in the National
Construction Code (NCC) for residential and commercial buildings from 2022; and

- improving existing buildings in late 2019, measures are detailed in the Trajectory
Addendum.

The Trajectory and the Trajectory Addendum were developed in close consultation with the
Property Council and other key stakeholders and is an initiative we strongly support as it aligns
with measures in the Property Council and Green Building Council of Australia’s joint platform,
Every Building Counts (For more detail: https://www.everybuildingcounts.com.au).

A key component of the Trajectory is a commitment from all governments to cost effective
increases to the energy efficiency provisions in the NCC over time. After the trajectory was
agreed, Energy Ministers under the banner of the then-COAG Energy Council wrote to
Building Ministers and requested they direct the Australian Building Codes Board (ABCB) to
incorporate the Trajectory into their forward work plan. This resulted in the following
developments:

- A substantial increase to the energy efficiency performance requirements for new
commercial buildings in NCC 2019, amounting to an approximate stringency increase
of 30-35%,

- The separation of heating and cooling load requirements for new residential buildings
in NCC 2019, aligning with the existing method in BASIX,

- A proposed increase to the energy efficiency performance requirements for new
residential buildings in NCC 2022, moving from the equivalent of a minimum 6-star
NatHERS to the equivalent of 7-star NatHERS. This will be reflected in stricter heating
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and cooling load limits applied through the different pathways of compliance with the
NCC, including BASIX,

- The introduction of a national whole-of-house tool to demonstrate compliance with the
energy efficiency provisions for new residential buildings in the NCC alongside existing
pathways such as Deem to Satisfy provisions, NatHERS and BASIX, and

- A commitment to future incremental increases to the energy efficiency performance
provisions in the NCC for new commercial and residential buildings in 2025, 2028 and
2031.

It is our very strong view that the NSW Government should abide by their support of the
Trajectory and commit to adopting the stringency levels for new commercial and residential
buildings through the triannual NCC development cycle. This means the current review of the
NSW Design and Place SEPP should provide an explicit commitment that BASIX will
incorporate the heating and cooling load limits set in NCC 2022, proposed to increase to a 7-
star NatHERS equivalent performance.

Commitment to a nationally consistent approach by State and territory governments and a
forward trajectory for energy performance targets through the NCC every three years will
provide the regulatory certainty needed by industry, thereby encouraging innovation and
allowing the supply chain to invest in new technology, design and construction practices.

Section C.3 of Appendix C provides the Department's intention regarding implementation of
the proposed sustainability initiatives. The proposals will be implemented over a two-year
period to align with the timeframe for the commencement of the new SEPP and the update of
the National Construction Code in 2022. This is graphically illustrated by figure C1 of the EIE.

Property Council Response: This is supported.

In addition to the policy matters set out in the EIE, the Property Council has given consideration
to other improvements that could be included within the BASIX framework. We therefore
provide the following additional commentary for the Department to take into consideration
regarding improvement and reform of the BASIX tool:

» Any bias towards gas should be removed in regulatory tools and building certifications
such as NABERS, Green Star and BASIX. Any move towards full electrification of new
buildings should not be disadvantaged,

e We support an increase in transparency of calculations behind BASIX scores for
projects, including providing clarity around where targets have come from and the logic
behind targets, an increase in transparency of the interlinkage between the scores of
the tool sections and an update to the rainwater tank calculation. This transparency
will allow assessors to provide useful advice to homeowners, developers about how to
improve the performance of their residential building,

¢ An update of technologies within the marketplace and their associated variables (for
example, car stackers and car lifts, internal lifts for houses and terraces, central
thermal plant, cogeneration, trigeneration. The latter items are covered within the
current tool however do not allow sufficient flexibility for rating different designs,

e Consistency could be improved across the tool (for example, LED lighting isn’t always
an option throughout; poolcovers and pool rainwater reuse isn't always an option
throughout and applicant ratings aren’t an option for single houses and townhouses).

* Improvement on usability of tool. The current tool and pilot tool are slow to calculate,
slow to use and is ‘clunky’,

We support the intent to improve the interface of the tool,

e Improvement on technical capability of BASIX support team. This can be done through

regular education programmes,
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* Providing training for those using the BASIX tool. However, with particular attention to
those certifying without a NatHERS accreditation. The current tool allows for certain
ratings to be undertaken without prior training or accreditation.

* Providing training for certifiers. Based on our experience, certifiers often rely on BASIX
consultants to provide certification for Occupation Certificate, however this is typically
outside their role.

12.4 BASIX Policy initiatives

The EIE indicates that five (5) significant policy initiatives are being considered as part of these
reforms. The following table considers and responds to each of these proposals.

PROSPERITY | JOBS | STRONG COMMUNITIES
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13.0 Impact on Housing Diversity SEPP

Section 5.2.3 of the EIE outlines how the proposed SEPP will impact on the proposed Housing
Diversity State Environmental Planning Policy.

The provisions of the new SEPP, including the updated ADG, will continue to apply to the main
forms of development that will be allowed under the Housing Diversity SEPP.

Provisions of the new SEPP (including the updated ADG) will apply to the new planning
requirements for Build-to Rent Housing which took effect in February 2021.

Property Council Response: It is important that the current flexibility provided for certain
aspects of the ADG are maintained as part of the review of that guideline. Any reduction in the
flexibility afforded to Build to Rent Housing would have a significant impact on the supply of
this emerging innovative housing type.

The EIE indicates that new provisions specific to other housing typologies (such as student
accommodation and co-living housing) will be incorporated into the new SEPP.

Property Council Response: The Property Council supports the use of the SEPP and its five
design principles to achieve good design outcomes for these other housing types. We
encourage the need for greater flexibility with respect to the application of design requirements
where they are proposed on constrained sites.
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14.0 Savings and Transitional Matters

determined at the time of notification to be determined on the basis of the previous SEPP 65
& ADG.

It is also appropriate that BASIX certificates issued under the current targets remain valid for
at least 6 months after the new provisions and targets commence.
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15.0 Conclusion

tension between wanting to provide certainty and flexibility. Unfortunately, neither is achieved
due to the way the current policy is interpreted by planner and decision makers.

The exhibited EIE has foreshadowed the Government’s intention to introduce many additional
requirements and guidance material that will reduce flexibility and inhibit innovation.
Expanding the scope of the SEPP beyond certain multi-storey residential development into
other categories of development has the risk of further slowing planning assessment and the
pipeline of much needed housing across much of NSW.

Positive aspects of the reform package are the changes being made to BASIX which is long
overdue and should see NSW align more closely with other jurisdictions within Australia and

Our members have a strong interest in improving the planning system including the current
design policy and guideline. We would encourage the Department to work closely with industry
over the coming months as the new SEPP is drafted and workshop new proposals with our
members when detailed feedback is required.
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Appendix A - Chronology

The following list is a chronology of most of the relevant policy reforms relevant to the
Design and Place SEPP, such as planning controls related to place, design, open space and
sustainability:-

F 1970 — 1980

January 1970 - Establishment of the Sydney Cove Redevelopment Authority under the Sydney
Cove Redevelopment Authority Act 1968,

1973 — Establishment of the Coastal Lands Protection Scheme to identify and acquire foreshore
land for open space.

1974 — Assent of the National Parks and Wildlife Act 1974
‘ 1977 - Assent of the Heritage Act 1977,

1979 — Assent of the Environmental Planning and Assessment Act 1979. J
1980 — 1990

April 1980 - Establishment of the Royal Botanical Gardens and Domain Trust under the Royal
Botanical Gardens and Domain Trust Act 1 980.

June 1984 — Establishment of the Darling Harbour Authority under the New Darling Harbour
| Authority Act 1984.

December 1983 — Establishment of the Centennial Park Trust under the Centennial Park Trust Act
1983 and establishment of the Moore Park Trust under the Moore Park Trust Act 1983.

September 1988 — Establishment of special planning provisions for the City of Sydney under the
City of Sydney Act 1988.

L 1990 - 2000

|
13 July 1990 - Sydney Regional Environmental Plan No 22 - Parramatta River is made to provide
certain protections to the waterway and adjacent land.

13 July 1990 — Sydney Regional Environmental Plan No 23 — Sydney and Middle Harbours is [
made to provide certain protections to the waterway and adjacent land.

1991 — Commencement of the Building Better Cities program by the Commonwealth Government,
J including redevelopment of Ultimo Pyrmont.

October 1992 ~ Sydney Regional Environmental Plan No 26 — City West is made to establish
planning principles and development controls in each Precinct created within City West by this
plan.

1995 — Release of “Australian Model Code for Residential Development (AMCORD)" by the
Commonwealth Government.

December 1996 - Central Sydney Local Environmental Plan 1996 is made with the specific
objective of “achieving a high level of design quality in buildings and the relationship of buildings ‘
with neighbouring development the public domain”. J

June 1997 - Department of Urban Affairs and Planning prepares “NSW Model Code: A Model for ’

‘ Performance-Based Multi-Unit Housing Codes”.

‘ September 1997 - Establishment of the Parramatta Regional Park under the National Parks and
‘ Wildlife Act 1974 followed by the establishment of the Parramatta Park Trust in 2001,

March 1998 — Department of Urban Affairs & Planning and the NSW Government Architect Office ‘
prepares “Better Urban Livina: Guidelines for Urban Housing in NSW”.

21 August 1998 — State Environmental Planning Policy No 56 — Sydney Harbour Foreshores and
Tributaries is made with the aim of establishing a clear set of guiding principles for the development
[ of certain sites along Sydney Harbour and Parramatta River.

gecember 1998 — Sydney Harbour Foreshore Authority Act 1998 commenced. |
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|'_5 February 1999 — Greater Metropolitan Regional Environmental Plan No 2 — Georges River |
Catchment is made to introduce catchment wide planning protections to the Georges River to ‘
| protect its environmental and aesthetic values. ]

| September 1999 — NSW Urban Design Advisory Service prepares “Urban Design Guidelines with |
| Young People in Mind”. |
| 2000 - 2010 4|

—

November 2000 — Urban Design Advisory Service prepares “Mixed Use in Urban Centres:
Guidelines for Mixed Use Development”.

] April 2001 — “Crime Prevention Legislative Guidelines to Section 79C of Environmental Planning
| and Assessment Act 1979’ released by NSW Government.

| 8 June 2001 — Sydney Regional Environment Plan No 31 — Regional Parkiands is made with the
aim of consolidating planning provisions for certain regional parklands and to enhance the ability of
regional parks to meet resident’s needs for high quality open Space and recreational opportunities.

November 2001 — Release of the ‘Residential Flat Design Pattern Book” as a precursor to SEPP
65 and the RDFC.

26 July 2002 — State Environmental Planning Policy No 65 - Design Quality of Residential Flat
| Development and the accompanying “Residential Flat Design Code” (RFDC) comes into effect. ‘

|

| August 2002 — Commencement of Rural Fires and Environmental Assessment Legislation ‘
Amendment Act 2002 which requires bushfire impact to be considered in housing design and
publication of “Planning for Bushfire Protection”.

October 2002 — Roads and Traffic Authority of NSW release updated “Guide to Traffic Generating }

Developments”.

March 2004 — NSW Urban Design Advisory Service prepares “Seniors Living Policy Urban Design ||
| Guidelines for Infill Development”.

‘ 25 June 2004 — State Environmental Planning Policy (Building Sustainability Index: BA SIX) 2004
| comes into effect across NSW in several stages.

April 2005 — Update of the NSW Government “Flood Prone Land Policy” and “Floodplain ‘
Development Manual”.

December 2004 — Department of Planning and NSW RTA prepares “Planning Guidelines for
Walking and Cycling”.

28 September 2005 — Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 is [
made to recognise, protect, enhance and maintain the catchments, foreshores, waterways and |
‘ islands of Sydney Harbour.

| 28 July 2006 - State Environmental Planning Policy (Sydney Region Growth Centres) 2006 comes
into effect with a focus on the establishment of vibrant, sustainable and liveable neighbourhoods
that provide for community well-being and high-quality local amenity.

| April 2007 — City of Sydney appoints the Sydney Design Advisory Panel.
| May 2008 — Landcom prepares and issues the “Street Desian Guidelines”

| December 2008 — Department of Planning release of “Development Near Rail Corridors and Busy
" Road - Interim Guideline”.

6 March 2009 — State Environmental Planning Policy (Western Sydney Parklands) 2009 is made
with the aim of protecting and enhancing the natural systems of the Western Parklands, including
Lﬂora and fauna species and communities and riparian corridors.

k 2010-2020 4{
2011 - release of “Director General's Desian Excellence Guidelines” by the NSW Government.

27 July 2012 ~ State Environmental Planning Policy Exempt and Complying Development Codes)
| 2009 amended with introduction of new “General Housing Code”
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19 June 2015 — Amendments are made to State Environmental Planning Policy No 65 - Design

Quality of Residential Flat Development (via Amendment No 3) that update the policy and focus
changes to apartments. The “Apartment Design Guide” (ADG) replaces the RFDC.

March 2017 — Launch of Sydney Green Grid by NSW Government Architect.
May 2017 — “Better Placed” released by NSW Government Architect

16 June 2017 — State Environmental Planning Policy Exempt and Complying Development Codes)
2009 is amended with introduction of a new “Housing Code”.

29 June 2017 - Department of Planning & Environment releases “Planning Circular PS17-001
Using the Apartment Desiagn Guide” to provide guidance on the application of the ADG in the
development assessment process under SEPP 65.

16 January 2018 — Release of the Planning Circular “Respecting and enhancing local character in
the planning system”.

1 March 2018 — New objectives, including “Design” added to Environmental Planning and
Assessment Act 1979.

6 April 2018 — State Environmental Planning Policy Exempt and Complying Development Codes)
2009 is amended with the introduction of the “Low Rise Medium Density Housing Code” and
accompanying “Medium Density Design Guide”.

May 2018 — The NSW Government Architect releases draft “Government Architect’s Design
Excellence Competition Guidelines”.

24 August 2018 — State Environmental Planning Policy Exempt and Complying Development
Codes) 2009 is amended with the introduction of a “Greenfield Housing Code” for certain greenfield
housing areas.

28 September 2018 — State Environmental Planning Policy Exempt and Complying Development
Codes) 2009 is amended with the introduction of an “Inland Code” for certain parts of NSW.

October 2018 — “Draft Urban Design for Regional NSW: A Guideline for Creating a Healthy Built
Environment in Regional NSW” is released for consultation.

February 2019 — Department of Planning and Environment released the Local Character and
Place Guideline and exhibition of local character overlays discussion paper.

Post-2020

support a local character clause and overlay.

' June 2020 — Release of draft “Greener Places Desian Guide” by NSW Government Architect.

November 2020 — Exhibition by the Department of Planning, Industry and Environment of a EIE to
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Appendix B — Case Studies (attached)
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Test Cases:

The following sites have been used as test cases for the proposed changes to the ADG regarding
building form and cross-ventilation.

Project 1: 56a Ashmore Street, Erskineville (Approved) - A mid-rise development of 8 storeys,
consisting of 178 apartments across 2 basement levels on a 4,675sqm site area.

Project 2: Pitt Street South OSD, Sydney (Under Assessment) - A 39 storey high-rise, build-to-
rent tower consisting of 234 apartments on a site area of 1,710 sgm.

The results for the criteria in question can be found in Appendix A — Archistar and Neuron ADG
review.

As summary of the results is as follows, with the full study located in Appendix A.

Project 1: 56a Ashmore Street, Erskineville
Number of dwellings: reduced by 13%

Apartment mix: an increase in 2 and 3 bedroom count, placing further pressure on supply of
entry level 1 bedroom stock in a locale where product is popular.

GFA: a 1.3% reduction in total GFA, with impacts of criteria primary offset by adding an
additional lift core and creating larger apartments.

Construction Cost: an 8% increase per apartment associated with service engineering,
including additional lift core.

Project 2: Pitt Street South OSD, Sydney
Number of dwellings: reduced by 14%

Apartment mix: an increase in 1 bedroom stock in a locale popular for downsizers seeking 2
bedroom product

GFA: a 6% reduction in total GFA

Construction Cost: a 9% increase per apartment associated with service engineering. Note
the study also demonstrates the cost impacts associated with removing air condensers from
apartment balconies- this requirement should be a market led initiative.
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